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M/s. Adani Power Ltd. Ahmedabad
za arft am?gr rite al ft anfh fr qf@rant at arfh [=fga rat a a
raar ?:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

0
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Passed by Shri Uma Shanker Commissioner (Appeals-II)
_____~~ 3li5l-l ci I isl I ci : 311~cftlIC14 8Rf \Jfm ~ 3-TT~~I x=f

----------~:-----~~
Arising out of Order-in-Original No SD-02/REF-173/DRM/2015-16 Dated 27.11.2015

Issued by Asstt. Commr., STC, Div-II, Service Tax, Ahmedabad

3!4'16-lcbdf cpf .=rrf :g::cf 1lm Name & Address of The Appellants

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

~~. 1994 cBT 'eITTT 86 cfi 3-Tc'IT@ ~ cB1" ~ cfi "CfIB cBT '1ff ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a flu l @ zrcen, sn zrcas vi hara 3rd1#ha =Inf@erawr 3. 2o, q ##€ca
t,;lffclc&t q5i-qI'3°-s, ~~. 3li5l-lcilisllci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) aft#ta =Inf@raw at f@4flu 3rf@fzm, 1994 cBT 'eITTT 86 (1) cfi 3RfTRf ~
~ Pl4l-llclc1'\ 1994 cfi frn:r:r 9 (1) cfi 3RfTRf ~ cpfB ~.t'r- 5 "# 'EfR ~ "# cBT
if vi Ura er fGra am?2r fesg srft 1 nu{ it sua uRezf

fl uft afeg (si za mrra ma "ITT7ft) 3tR mer ii fr en ii qzn[@eraU l .-lllll4"10
~~ '€, qgr a fa v1au~a 2ta ad .-llllllflei a err ~zR a ma a aif4a ta
~1:fc cB" xii""CI ~ ~~ ctr l=fflr, ocITT:n ctr lWf 3TR wnm ·Tu Gia q; 5 ala zn 3aa a
'€ cffii ~ 1 ooo/ - #tr ht &tf ii aa #t lWf, ocITT:n ctr lWf 3TR wnm TI<TT 'ff!RT
I, 5 Gil4 II 50 7lg Tq "ITT "ciT ~ 5000 / - #6)a is4t shft srei hara #t lWf, ocITT:n ctr
lWf 3TR wnm ·TIr ujfnT; 50 Garg zua vuar t cffii ~ 10000 /- "CJfm ~ "ITT7ft 1

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty.
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of t_b.e
bench of nominated Public Sector Bank of the place where the bench of Tribunal is si!~~~~1,::
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(iii) fcrctn:r~,-1994 ctJ- tTRT 41 sq--rrii vi (2) # 3iaifa snft ala
Parara4l, 1994 fu 9 (2g) # aiafa feuffa mm ya.2)7 t Ga if gi Ur# tr
31rgai,, #ta sne yen (rft) 3fITTl ct)- mwIT {OIA)( ~ ~ w=niu@ >l°fu irfr) 3ITT ·3m
3112gT7, GTzIh / UT 3n7gal 31eIqT aon #ta sIra yea, 3rat)a zmzmf@raw at 3rdaa #va
a fer ea g; srrzr (oIo) cb'T >ffu ~ irfi I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. zueniziifra nrnezr gcen arfrfrm, 197s #t rai u rgqat-1 # siafa Raffa f
3rgir pa 3rr?gr vi era If@rat a 3n #t uR q 6 6.so/- ha at nrzrau zycn Rae
al 3it fey

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I 1n terms of the Court Fee Act, 1975, as amended.

3. vim zyc, uryr vi @hara 3r4)4tr znrznf@ran («rff@4fen) Rrmna4), 1go2 i aff
y arr if@r rcii at a[fr aa a Rrnii a 3TR 'lTT 't.Gf"R~ fclRIT "GITTTT g I

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. ~ Q_rn,~ xCITc;' Q_rl1 viaa 3rftrr ufrawT (Give4a h qfrl- .3-fQlffi c);"~ al
he4hr 3eu green 3#f@)era , &yg &r enr 39 h 3iafa f4tar(+izn-2) 3rf@1fear2v(cry t +iszn
9) fain: a.ec.ry5#t far 3#f@0err, r&&y tr ur 3 h3iii hara st aft rapr ask. rr
ff1aa qa-u@r suma 3frat k, rrafz arr h 3irr sm#sa arit 3rdf@a 2zr f@
ratuz 3-llVcn o=r ~

he=4tzr 35=uz Q_rn "QcI'~c);"~,, cFJTJT fcnv arr gra" ifar gf@re?

(i) 'i.Tm 11 g'r c'n" ~ fo:l"mfu:r ~
(ii) rz sam fr are naa f@
(iii) ~ :Jml ~.!.JJ-llclc>t"I h fGra G c);" 3-t=Jirc:r ~ "{cn(ff

c:> 3rt qr zrz fn sr err hua fr (i. 2) 34f1fr1, 2014 c'n" 3-ff{a=a:r "B" ~ fcn"ffr
37414tr ,f@part ha#grfar Parara 3wtT "QcI' .wfrc;r cn1"~~~I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Ser✓ice Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:::> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) <ris s, zr 3n2r h uf 3r@a f@raurhmar ri yea 3rrar era zn us
fafa tatwr fcl;ir arr gr=a h 1o% 2grarru3th srgi haa zu fa@a lar avg co----
10% 2paruRt arraft1 aom

4(1) in view of above, an appeal against this order shall lie before the Trib
payment of 10% of the duty demanded where duty or duty and penalty are in dis
penalty, where penalty alone is in dispute.
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This order arises on account 'of 'an appeal'filed by M/s. Adani Power

Ltd., Shikhar Building, Near Adani House, Near Mithakhali Six Roads,
Navrangpura, Ahmedabad (hereinafter referred to as "the appellants"),

against Order-in-Original number SD-02/Ref-173/DRM/2015-16 dated
27.11.2015 (hereinafter referred to as the "impugned order") passed by the
Assistant Commissioner, Division-II, Service Tax, Ahmedabad (hereinafter
referred to as the "Adjudicating Authority").

2. The facts of the case, in brief, are that the appellants are registered with
service tax department having registration number AABCA2957LST001. The

appellants had originally filed a refund claim or 1,99,80,055/- on
15.03.2010 in terms of Notification No. 09/2009-ST dated 03.03.2009.

0 3. The adjudicating authority after scrutiny of the claim, vide Order-in-
Original number SD-02/Ref-89/2011-12 dated 24.02.2012, sanctioned an

amount of 1,56,72,531/- (out of the total refund claim of 1,99,80,055/-)

and rejected rest of the amount or 43,07,524/-. The appellants
subsequently filed an appeal before the than Commissioner (Appeals-IV). The

than Commissioner (Appeals-IV), vide Order-in-Appeal number

181/2013(STC)/SKS/Commr.(A)/Ahd. dated 22.08.2013, allowed an amount
of ~ 26,79,162/-, disallowed an amount r 17,11,123/- and remanded

back the case to the adjudicating authority for an amount of Z27,053/-. The

adjudicating authority, vide the impugned order, sanctioned an amount of ~
7,727/- and rejected the remaining amount of 19,326/-.

0 4. Being aggrieved with the impugned order of rejecting the refund
amount of ~ 19,326/-, the appellants filed the present appeal. The appellants
have submitted that the adjudicating authority was not correct in rejecting

the amount of Z 19,326/- as they have submitted all required documents to
show that their claim is well covered by the terms and conditions of the

Notification number 09/2009-ST dated 03.03.2009 read with Section 11B of

the Central Excise Act, 1944. They further stated that the adjudicating
authority did not appreciate the fact that the appellants did not own or carry
out any business other than the authorized operations in the SEZ during the
said period. The appellants further clarified that they had not generated any
separate income other than the authorized operation. They pleaded to allow
the refund or 19,326/- with interest as per the provisions of Section 11BB

of the Central Excise Act.

5. Personal hearing in the case was granted on 04.07.2016 wherei

Rahul Patel, Chartered Accountant, on behalf of the appellants ap
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before me and reiterated the contents of appeat memorandum. He also
tabled additional submission before me.

6. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral/written submissions made by
the appellants at the time of personal hearing. Now, let me examine the
reasons of rejection and the defense reply given by the appellants.

7. To start with, I find that the adjudicating authority has rejected the

refund amount of t 19,326/- citing reasons which are mentioned below;

(a) 4,944/- was rejected on the ground that the appellants had
failed to establish correlation of the CA certificate with the authorized

. operation.

(b) 14,382/- was rejected on the ground that the services of renting
of cab were availed outside the SEZ.

Now I will discuss all the above issues point wise in detail.

0

8.1. I will now take up the first issue which is rejection of 4,944/- on the

ground that the appellants had failed to prove correlation of the CA certificate
with the authorized operation. In this regard, the appellants have submitted
before me copy of the invoice number 607 dated 13.10.2009, along with an
annexure, issued by M/s. Dharmesh Parikh and Co. The said invoice was

pertaining to the issue of various certificates related to the foreign remittance
made to M/s. Sichuan Fortune Project Management Co. Ltd. I find that during
the period in question, the appellants were involved only in the business
related to the authorized operation. On further enquiry, the appellants
informed me that M/s. Sichuan Fortune Project Management Co. Ltd.
provided Erection, Commissioning and Installation services to them at their

Mundra Power Plant in the SEZ. Therefore, I am quite satisfied to the fact
that the certificate issued by M/s. Dharmesh Parikh and Co. was related to
the authorized operation in SEZ. Hence, I find that the appellants are eligible

for the refund on above terms and thus, I allow the appeal of 4,944/- to
the appellants.

CG

8.2, Regarding the second issue of rejection r 14,382/-,I find that the

adjudicating authority has rejected the claim of on the ground that the
services of renting of cab were availed outside the SEZ and not in relation to
authorized operation. The service of Rent-a-Cab was provided by M/s. Akbar

Travels, A. V. M. Tours and M/s. Bhoomi Tours & Travels. The appellants
have submitted copies of all the invoices before me. On going through the

so
said invoices, I find that in many instances the cabs were used inside theJ
of Ahmedabad (viz. Adani Guest House, Residence, Sambhav Press, Ain o.

eThaltej, Bodakdev etc.) only or from Ahmedabad to other cities like M · , 1
#;

Vadodara, Palanpur, Radhanpur, Dahej, Anjar, Rajpipla, Kota, Pali, Sik

v_. -·
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For the places other than Mundra and their Head"office, the appellants

cannot justify their case as the! authorized operations«cannot be performed in
residence, Vadodara, Palanpur, Dahej, Pali, Sikar or Kata. The places like
Pali, Sikar and Kata are more of tourist interest than having any relation to
authorized operation. Sikar and Kata are also known for their educational
activities. In view of the above, I partially allow the refund claim r 7,333/
and reject 7,049/-.

9. Regarding the issue of whether the appellants are eligible for the
interest for the delayed sanction of refund or not, I find that initially the

refund claim was filed on 15.03.2010. The refund claim, ultimately, was
sanctioned/granted vide the impugned order dated 27.11.2015. Thus, the
appellants pleaded before me for the interest for delayed sanction of refund
claim.

9.1. I find that payment of interest on sanctioning of refund beyond three
months from the date of receipt of the application of refund claim till the date
of refund of such duty is governed by the provisions of Section 11BB of the
Central Excise Act, 1944 made applicable to the Service Tax cases vide
Section 83 of the Finance Act, 1994. Section 11BB ibid is reproduced as
under for better appreciation of the issue in appeal;

"SECTION [Interest on delayed refunds. 11BB. - If any duty
ordered to be refunded under sub-section (2) of section 11B to
any applicant is not refunded within three months from the date
of receipt of application under sub-section (1) of that section,

there shall be paid to that applicant interest at such rate, [not

below five per cent] and not exceeding thirty per cent per annum

as is for the time being fixed [by the Central Government, by

Notification in the Official Gazette], on such duty from the date
immediately after the expiry of three months from· the
date ofreceipt ofsuch application till the date ofrefund of
such duty"

Further, payment of interest on sanctioning of refund beyond three months
from the date of receipt of the application of refund claim till the date of
refund of such duty is a settled issue in pursuance to the various judgments

passed by the 'higher judicial forums as well as the issue has already be9g
clarified by the CBEC also from time to time. The CBEC Circff
No.670/61/2002-CX dated 01.10.2002 being relevant in this case, is intera
reproduced as under;

"In this connection, Board would like to stress that the provisions
of section 11BB of Central Excise Act, 1944 are attracted
automatically for any refund sanctioned beyond a period of three
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months. The jurisdictional Central Excise Officers are not required
to wait for instructions from any superior officers or to look for

instructions in the orders of higher appellate authority for grant of

.interest."

Further, l find that the issue in question is also decided by the higher judicial
forums in the following judgments, wherein it is held that the interest should
be paid from the expiry of three months from the date of receipt of refund

application.

• J.K.cement Works V/s ACC- 2004(170) LT 4 (Raj. H.C.)- Also

maintained by S.C.-2005 (179) ELT A150 (S.C.)

• Ranbaxy laboratories V/s Union of India, 2011 (273) ELT.3.(SC)
• Kerala Chemicals & Protines Ltd.- 2007 (211) ELT 259- (Tri.

Bang.)

• CEX,Pune-III V/s Movilex Irrigation Ltd.-2007 (207) ELT 617
(Tri. Mumbai)

9.2. In view of above, I find force in the contention of the appellants.
Accordingly, I hold that the appellants are eligible of the interest at such rate
for the time being fixed by the Central Government by Notification in the
Official Gazette on such refund amount from the date immediately after the
expiry of three months from the date of such application of refund till the

date of refund of such Service Tax.

10. The appeal is hereby disposed off in terms of the discussion held
above. 0

3aba.
(UMA SHANKER)

COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

2°S. DUTTA)
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.
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BY R.P.A.D.

To,

M/s. Adani Power Ltd.,
Shikhar Building, Near Adani House,

Near Mithakhali Six Roads, Navrangpura,
Ahmedabad -380 009

Copy To:

1. The Chief Commissioner, Central Excise, Ahmedabad zone,Ahmedabad.
2. The Commissioner, Service Tax, Ahmedabad.

3. The Assistant Commissioner, system, Service Tax, Ahmedabad

4. The Asstt./ Deputy Commissioner, Service Tax, Division-II, Ahmedabad.
5. Guard File.
6. P.A. File.




